After three different inspectors had presented testimony indicating
that they did not believe respondent could have foreseen the fact that the
roof fall would occur and that they were unaware of any roof-control methods
which could have prevented, the fall, the parties agreed that the settlement
penalty should be reduced from the $2,000 first discussed (Tr. 5) to the
amount of $1,000 agreed upon at the end of the hearing (Tr. 37).

The preponderance of the evidence which I have discussed above shows
that respondent could not have detected any hill seams prior to the accident.
If so9 respondent would have had no reason to install the additional support
which is required by its roof-control plan when hazardous conditions are en-
countered.  When it is considered that a small operator is involved, one may
be inclined to wonder if a settlement amount of $1,000 was fair to respondent,

I believe that a penalty of $1,000 is appropriate if one considers all
the implications which can be derived from the total record.  Since therhear-
ing opened with a statement by counsel that the case had been settled, -I did
not go into all the conditions described in Citation and Order No. 707822
which I would normally have pursued with the inspectors.  For example, no
testimony was received as to allegations in the citation and order to the
effect that respondent had been driving some entries and crosscuts at widths
greater than were permitted by the roof-control plan.  Also it was alleged
that respondent had performed some work 25 feet inby permanent roof support
(Exh. 4).  Moreover, respondent has been cited for three prior violations
of its roof-control plan (Exh. 1).  I am not finding that the allegations
discussed in this paragraph were proven because no testimony was received
with respect to them and respondent had no reason to address them since the
witnesses were presented as to a single aspect of the settlement agreement.
I am referring to these matters solely to show that in a fully contested
proceeding, it is very likely that the evidence would have supported findings
as to the six criteria which would have warranted assessment of a penalty as
large as the penalty of $1,000 agreed upon by the parties.

I find that the evidence presented by the parties did fully justify a
reduction of the penalty of ,$4,000 proposed by the Assessment Office to the
settlement amount of $1,000.

WHEREFORE, it is ordered:

(A)  The motion for approval of settlement is granted and the settlement
agreement is approved.

(B)  Pursuant to the settlement agreement, respondent shall, within

30 days from the date of this decision, pay a penalty of $1,000 for the vio-
lation of section 75.200 alleged in Citation and Order No. 707822 dated
February 27, 1980.

Richard C. Steffey
Administrative Law Judge
(Phone: 703-756-6225)ve been observed on both sides of the entry prior to the fall
